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Description
Spectrum Retirement
Request for a Preliminary Forest Conservation Plan
Approval for proposed construction of a Residential Care
Facility with 100 units and 130 beds including a memory
care section of 18 units, on a 5.93-acre property located at
9545 River Road on the north side of the Road, 0.5 mile
Summary
east
of its intersection with Falls Road, Potomac, MD,
Identified as Parcel 786 Tax Account No. 10-00855533, RE• The Application proposes a phased construction of a
2 zone, 2002 Potomac Subregion Master Plan.
• The Application does not propose any forest
There are no outstanding
issuesconditions
to be addressed in t
Staff•Recommendation:
Approval with
(Planning Board Action)

Applicant: Spectrum Retirement Communities, LLC
Application Filed: March 19, 2020
Review Basis: Chapter 22A, Forest Conservation Law

•
•
•

The review of this Preliminary Forest Conservation Plan accompanies the companion staff report for the
Conditional Use project CU2020-05
The forest conservation requirement will be met through onsite afforestation planting.
Three, 3” caliper native trees are provided as mitigation for a tree variance.

STAFF RECOMMENDATION: Approval of the Forest Conservation Plan No. CU2020-05, subject to the
following conditions:
1. This PFCP is conditionally approved and final approval is contingent upon approval by the
Montgomery County Hearing Examiner of Conditional Use No. CU2020-05.
2. Applicant must submit a Final Forest Conservation Plan (“FFCP”) to M-NCPPC Staff for review
with the Preliminary Plan of Subdivision submittal.
3. The FFCP must be consistent with the final approved PFCP.
4. Applicant must obtain approval of the Final Forest Conservation Plan prior to certification of the
preliminary plan of subdivision.
5. The Applicant must provide mitigation for the loss of trees per the approved variance in the
form of three (3) native canopy trees with a minimum size of three (3) caliper inches. The trees
must be clearly shown and labelled on the Final Forest Conservation Plan. The mitigation trees
must be planted outside of any right-of-way, or utility easements, including stormwater
management easements and not counted as part of the screening requirement under Division
6.5 of the Montgomery County Zoning Ordinance. The mitigation trees must be installed and
accepted by M-NCPPC within one year of construction completion.
6. The limits of disturbance shown on the final Sediment Control Plan must be consistent with the
limits of disturbance shown on the Final Forest Conservation Plan.
7. The Applicant must comply with all tree protection and tree save measures shown on the
approved Final Forest Conservation Plan. Tree save measures not specified on the Final Forest
Conservation Plan may be required by the M-NCPPC forest conservation inspector.
SITE DESCRIPTION
The subject property is identified as 9545 River Road, Parcel 786 Tax Account No. 10-00855533, 2002
Potomac Subregion Master Plan Master Plan. (“Subject Property” or “Property”). The Property is zoned
Residential Estate - 2 Zone (RE-2), and it is 5.93 acres in size. The Property is developed as a retail
nursery with multiple buildings, green houses, bulk storage areas, and gravel parking as well as
operational parking areas that are used for the nursery.
The entire Property drains to the Cabin John Creek Watershed, which is classified by the State of
Maryland as Use Class I-P waters. There are offsite streams to the northeast and northwest of the
Property and some stream valley buffesr (SVB) from these features extend onto the Property. The
Property contains no forest. Five large trees were identified on the Property or within 100 feet of the
Property by the NRI/FSD, including two specimen trees (≥ 30 inches Diameter at Breast Height (DBH)).
There are no steep slopes or highly erodible soils. Neighboring properties are zoned RE-2 residential
single family and R-200 residential single family along the northwest property line (Figures 1 and 2).
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Figure 1. 2015 Aerial Photograph of Vicinity with Zoning
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Figure 2. 2015 Aerial Photograph of Property
PROJECT DESCRIPTION
The Preliminary Forest Conservation Plan (PFCP) was prepared as part of Conditional Use Application
No. CU2020-05 (“Application”), for a Residential Care Facility with 100 units and 130 beds including a
memory care section of 18 units (Attachment A). While the Planning Board is technically advisory on
Hearing Examiner applications, the Planning Board must make a finding that the pending Conditional
Use Application complies with Chapter 22A, the Montgomery County Forest Conservation Law.
The Application proposes to clear and regrade the site for the construction of a residential care building
and associated amenities.

ANALYSIS AND FINDINGS
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The Conditional Use and Forest Conservation Plan Application meets all applicable requirements of
Chapter 22A of the Montgomery County Forest Conservation Law.
Review for Conformance to the Forest Conservation Law
The Application is subject to the Montgomery County Forest Conservation Law (Chapter 22A of the
County Code) under Section 22A-4(b) as a project by, “ a person required by law to obtain approval of a
special exception or a conditional use, or a sediment control permit on a tract of land 40,000 square feet
or larger…” The Property included in the Application is 5.93 acres in size, Parcel 786.
Environmental Guidelines
A Natural Resources Inventory and Forest Stand Delineation (NRI/FSD) #420200520 was approved by
Staff on March 5, 2020 (Attachment B). The entire Property drains to the Cabin John Creek Watershed,
which is classified by the State of Maryland as Use Class I-P waters. There are offsite streams to the
northeast and northwest of the Property and in some cases the stream valley buffer extends onto the
Property. The Property contains no forest. Five large trees were identified on the Property or within
100 feet of the Property, including two specimen trees (≥ 30 inches Diameter at Breast Height (DBH)).
There are no steep slopes or highly erodible soils.
SVB Encroachment
A 0.013-acre (approximately 579 sf) section of stream valley buffer is not being placed into a
conservation easement because of its proximity to the building and the need to maintain a walkable
path for residents, emergency personnel, and access to stormwater facilities. As compensatory
mitigation, the Applicant is providing two times the acreage, 0.026 acres with native plantings
throughout the site along building foundations and garden spaces. These areas consist of a layered
planting palette, including ground covers, perennials, grasses, shrubs, and understory trees, creating
wildlife habitat, carbon sequestration, and microclimate cooling. The final location and details will be
provided with the Final Forest Conservation Plan.
Forest Conservation
The total tract area for the Property is 6.02 acres (including offsite improvements). The project does not
propose to clear any forest, however, based on the land use category and the forest conservation
worksheet there is a 1.20-acre afforestation planting requirement. The Applicant proposes to meet the
requirements onsite via new forest planting which will be placed into Category I conservation
easements.
Forest Conservation Variance
Section 22A-12(b)(3) of the Montgomery County Forest Conservation Law provides criteria that identify
certain individual trees and other vegetation as high priority for retention and protection. The law
requires that there be no impact to: trees that measure 30 inches or greater DBH; are part of an historic
site or designated with an historic structure; are designated as national, State, or County champion
trees; are at least 75 percent of the diameter of the current State champion tree of that species; or
trees, shrubs, or plants that are designated as Federal or State rare, threatened, or endangered species.
Any impact to high priority vegetation, including disturbance to the critical root zone (CRZ) requires a
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variance. An applicant for a variance must provide certain written information in support of the required
findings in accordance with Section 22A-21 of the County Forest Conservation Law. Staff determined
that development of the Site requires impact to trees identified as high priority for retention and
protection (Protected Trees). The Applicant has submitted a variance request for these impacts.
Variance Request – The Applicant submitted a variance request in a letter dated January 7, 2020, for the
removal and impact of variance trees (Attachment C). The Applicant proposes to remove one and impact
one protected tree that are 30 inches or greater, DBH, and are considered a high priority for retention
under Section 22A-12(b)(3) of the County Forest Conservation Law. Details of the protected trees to be
removed and impacted are provided in Table 1 and shown graphically in Figure 3.
Table 1: Variance Tree Impacts
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Figure 3: Variance Tree Distribution (Red = Removed: Yellow = Impacted)
Unwarranted Hardship Basis – Pursuant to Section 22A-21, a variance may only be considered if the
Planning Board finds that leaving the Protected Trees in an undisturbed state would result in an
unwarranted hardship, denying an applicant reasonable and significant use of the Site. The Applicant
contends that an unwarranted hardship would be created because the proposed CRZ impact to the offsite
specimen tree is due to road improvements (removal of the existing parking lot and re-establishment of
the edge of River Road); however, impacts are minimized by avoiding ground disturbance adjacent to the
tree. Additionally, tree T1 will be impacted from the removal of the existing use, compacted soils, old
storage/display areas, and asphalt millings. Denial of the variance would cause unwarranted hardship in
significantly reducing the area of the Property that could be redeveloped because of site work necessary
to create safe access from the site. The egress point cannot be moved further away from the property line
and still meet safe sight distance requirements. This would preclude implementation of the Project.
If a variance were not considered and the Applicant was not allowed to disturb the trees the development
proposal would not be possible as such; this would cause an unwarranted hardship. Staff has reviewed
this Application and finds that there would be an unwarranted hardship if a variance were not considered.
Variance Findings – Section 22A-21 of the County Forest Conservation Law sets forth the findings that
must be made by the Planning Board or Planning Director, as appropriate, for a variance to be granted.
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Staff has made the following determination based on the required findings in the review of the variance
request and the PFCP:
Granting the requested variance:
1. Will not confer on the applicant a special privilege that would be denied to other applicants.
Granting the variance will not confer a special privilege on the Applicant as the disturbance to the
Protected Trees is due to the reasonable development of the Site. The Protected Trees are in the
developable area of the Site. Granting a variance to allow land disturbance within the developable
portion of the Site is not unique to this Applicant. Staff believes that the granting of this variance
is not a special privilege that would be denied to other applicants.
2. Is not based on conditions or circumstances which are the result of the actions by the applicant.
The need for the variance is not based on conditions or circumstances which are the result of
actions by the Applicant. The requested variance is based on existing site conditions, including the
location of the Protected Trees within the developable area of the Site and offsite in the area of
required roadway improvements.
3. Is not based on a condition relating to land or building use, either permitted or non-conforming,
on a neighboring property.
The surrounding land uses do not have any inherent characteristics or conditions that have
created or contributed to this need for a variance.
4. Will not violate State water quality standards or cause measurable degradation in water quality.
The variance will not violate State water quality standards or cause measurable degradation in
water quality. The Protected Trees removed will be mitigated for by planting new trees which will
provide water quality benefits offsetting the tree removed.
In addition, the Montgomery County Department of Permitting Services (MCDPS) is reviewing a
stormwater management concept for the proposed project. The stormwater management
concept incorporates Environmental Site Design standards.
Mitigation for Protected Trees –the Protected Tree subject to the variance provision and proposed to be
removed is located outside of existing forest. Mitigation for the removal of the one tree is recommended
at a rate that approximates the form and function of the trees removed. Therefore, Staff is recommending
that replacement occur at a ratio of approximately 1-inch caliper for every 4 inches removed, using trees
that are a minimum of 3 caliper inches in size. This Application proposed to remove 30 inches in DBH,
resulting in a mitigation requirement of 7.5 caliper inches of planted, native, canopy trees with a minimum
size of 3-inch caliper. While these trees will not be as large as the trees lost, they will provide some
immediate benefit and ultimately replace the canopy lost by the removal of this tree.
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County Arborist’s Recommendation on the variance – In accordance with Montgomery County Code
Section 22A-21(c), the Planning Department is required to refer a copy of the variance request to the
County Arborist in the Montgomery County Department of Environmental Protection for a
recommendation prior to acting on the request. The request was forwarded to the County Arborist on
June 6, 2020; the County Arborist has not provided a recommendation as of the posting of this Staff
Report.
Variance Recommendation – Staff recommends that the variance be granted.
NOTIFICATION and OUTREACH
The Subject Property was properly signed with notification of the upcoming Conditional Use Hearing
prior to submission. All adjoining and confronting property owners, civic associations, and other
registered interested parties will be notified of the upcoming public hearing on the proposed
amendment. As of the date of this report, staff has received no inquiries. Any comments received
hereafter will be forwarded to the Board.
CONCLUSION
The Forest Conservation Plan meets all applicable requirements of Chapter 22A of the County Code.
Therefore, Staff recommends that the Planning Board approve the Forest Conservation Plan with the
conditions cited in this Staff Report.
Attachments
Attachment A – Natural Resources Inventory
Attachment B - Forest Conservation Plan
Attachment C - Variance Request
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